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A.L.R. Library 


Necessity and Sufficiency of Notice of Court's Decision to Convert Motion to Dismiss Under Rule 12(b)(6) of Federal Rules 


of Civil Procedure or Motion for Judgment on Pleadings Under Rule 12(c) to Motion for Summary Judgment under Rule 56 
Due to Consideration of Matters Outside Pleadings, 143 A.L.R. Fed. 455 





If matters outside the pleadings are not excluded in ruling on a motion to dismiss for failure to state a claim under Fed. R. Civ. 
P. 12(b)(6) or a motion for judgment on the pleadings under Rule 12(c), and the motion is thereby converted into a motion for 


summary judgment, all parties must be given a reasonable opportunity to present all the material that is pertinent to the motion. ! 
Thus, the parties should normally be given notice of the court's intention to convert the motion” and a reasonable opportunity 


to present matters pertinent to the summary judgment.’ 


However, whether a district court must provide actual notice that it intends to convert a motion to dismiss into a motion for 


summary judgment depends on the facts and circumstances of each case.“ Formal notice is not required where a party should 
reasonably recognize the possibility that the motion may be converted into one for summary judgment and is neither taken 


by surprise nor deprived of a reasonable opportunity to meet facts outside the pleadings™—as, for instance, where it is the 
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nonmoving party who submits the materials outside the pleadings.° Moreover, a failure to give such notice is harmless error if 
dismissal of the plaintiff's complaint would be proper without reference to the extra-pleading material considered by the trial 


court’ or if the objecting party would have been unable to establish any genuine issues of material fact had he or she received 


notice.® Also, a trial court's error in failing to notify the parties of its intent to treat a motion to dismiss as a motion for summary 
judgment does not prejudice the objecting party or necessitate reversal of the trial court's order granting summary judgment if 


the objecting party has waived its entitlement to notice by failing to object to the lack of notice.” 


Notice! and a reasonable opportunity to present matters pertinent to the summary judgment!!! is also required by state rules of 


civil procedure. Under some state rules, the parties are entitled to 10!? or 1413 days' notice of the conversion. 


CUMULATIVE SUPPLEMENT 
Cases: 


Any error in failing to give express notice that a motion to dismiss for failure to state a claim is being converted to a motion 
for summary judgment is harmless, where the nonmovant has had an opportunity to respond to the evidence relied upon by the 
district court. Fed.Rules Civ.Proc.Rule 12(d), 28 U.S.C.A. Foley v. Wells Fargo Bank, N.A., 772 F.3d 63 (1st Cir. 2014). 


Labor union and board of trustees for pension fund received sufficient notice of District Court's intent to convert union's motion 
to dismiss for failure to state claim into motion for summary judgment, in board's action against union for failure to contribute to 
fund in violation of ERISA and for withdrawal liability pursuant to Multiemployer Pension Plan Amendments Act (MPPAA); 
in connection with motion to dismiss, both parties had filed and relied on extraneous documents with leave from District Court. 
Employee Retirement Income Security Act of 1974 §§ 515, 4201, 29 U.S.C.A. §§ 1145, 1381; Fed. R. Civ. P. 12(d). ILA PRSSA 
Pension Fund v. ILA Local 1740, ALF-CIO, 419 F. Supp. 3d 314 (D.P.R. 2019). 


A non-moving party's waiver of the right to 30-day notice of the trial court's intent to consider evidence outside the pleadings, 
on a motion to dismiss, and the right to present evidence, occurs where the non-moving party also chooses to rely on evidence 
outside the pleadings to support its position; under those circumstances, all the parties, in effect, treated the motion to dismiss as 
being converted to a motion for summary judgment, and no party was denied an opportunity to respond to evidence submitted. 
Hicks v. Gabor, 841 S.E.2d 42 (Ga. Ct. App. 2020). 


In converting a motion for judgment on the pleadings into a summary judgment motion, a litigant has a reasonable opportunity to 
present material pertinent to a motion for summary judgment if he is fairly apprised that the court may consider other documents 
and treat the motion for judgment on the pleadings as a motion for summary judgment. Rules Civ.Proc., Rule 12(c). Conway 
v. Benefis Health System, Inc., 2013 MT 73, 369 Mont. 309, 297 P.3d 1200 (2013). 


Trial court was not required to notify plaintiffs that it was converting defendants' cross motion to one for summary judgment on 
plaintiff's claims for unjust enrichment, conversion and misappropriation, and attorney's fees, as they had submitted a statement 
of uncontroverted facts. N.Y. CPLR § 3211(c). Vaccari v. Vaccari, 172 A.D.3d 582, 102 N.Y.S.3d 13 (1st Dep't 2019). 


When a res judicata defense raised in a motion to dismiss depends on documents outside the pleadings, the proper procedure is 
for the court to convert the motion to dismiss into a motion for summary judgment and provide the opposing party with notice 
and an opportunity to respond. Rules Civ.Proc., Rule 12(B)(6). Jefferson v. Bunting, 140 Ohio St. 3d 62, 2014-Ohio-3074, 14 
N.E.3d 1036 (2014). 
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